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IG probe confirms NOAA abuses 
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A U.S. inspector general Thursday reported finding "credible" evidence that federal fishery law enforcement officers and lawyers had trampled due process and used improper leverage against members of the fishing industry for at least the past decade.

Building on a January national survey investigation and a March interim report into abuses of the multi-million dollar fund made up of fines paid by fishermen and businesses, the "final report" from Commerce Department IG Todd Zinser issued Thursday detailed the results of tightly focused case studies and put the spotlight on ways in which the government exceeded its authority in attempting to prove violations by the Gloucester Seafood Display Auction.

The report confirmed claims in nine cases that warranted special attention, including episodes of "false information in an affidavit" submitted to judge to get search warrant for the probe of the auction and an unauthorized entry to the auction.

The IG referred repeatedly to the initial detailed report of the same violations, a letter from Gloucester attorney Stephen Ouellette to the late Sen. Edward M. Kennedy in 2001.

"After 10 years, I feel vindicated," Ouellette told the Times Thursday.

The signs of vindictive actions against the cornerstone seafood business in the nation's oldest fishing port had sparked a grassroots campaign for an independent investigation of federal fisheries law enforcement behavior that rolled from the Statehouse to the houses of Congress and, eventually in June 2009, to the office of Jane Lubchenco, President Obama's pick to head the National Oceanic and Atmospheric Administration.

At her notice, IG Zinser then began uncovering widespread evidence of excessive and unrestrained actions.

In addition, the new case studies found "excessive fines" including to first-time offenders, and a style of administrative law enforcement that intimidated subjects into settling cases out of the legitimate fear of risk assessment of fines many times greater than the declared penalty level.

NOAA's 'critical juncture'

The report on the year and a half of investigations emphasized that "NOAA is at a critical juncture."

Commerce Secretary Gary Locke also met Thursday afternoon with representatives of the Gloucester and New Bedford fishing communities, senators and representatives from up and down the East Coast to announce a suite of steps to fix the problems.

"We've won the fight on enforcement," said Congressman Barney Frank, who organized the meeting and hosted it in the House Financial Services Committee's chairman's conference room.

Frank also said Locke had accepted the offer by the fishing industry caucus to make the case for higher allocations of fish a sore point in the deteriorating relations between the industry and its elected representatives and Obama's fisheries administration.

Among the initiatives announced Thursday, Locke said he would appoint a special master to review and possibly revisit the most egregious cases. He named Charles B. Swartwood III, a retired chief magistrate judge of the U.S. District Court of Massachusetts who currently chairs the state Ethics Commission.

"There is a compelling basis," the IG wrote, "to look back" at NOAA's enforcement cases to determine whether redress of miscarriages of justice are warranted.

Lubchenco. who was not present at the meeting with Locke, received a memo last spring from her chief counsel Lois Schiffer and Eric Schwaab, her choice to head the National Marine Fisheries Service, rejecting the notion of reviewing possible miscarriages of justice and redressing the violations.

Schiffer was reportedly adamant that the agency could go forward without looking back. Repeated efforts to interview Schiffer have been rebuffed.

Lubchenco's office did not offer an explanation for her absence, but did release a statement claiming brought in the IG after she heard "troubling complaints about" NOAA law enforcement.

"I was most pleased by who wasn't there," said Frank, who, along with Congressman John Tierney, have struggled with Lubchenco over fisheries policy and law enforcement issues. Frank, who represents New Bedford, Tierney, who represents Gloucester and Rep. Walter Jones, a North Carolina Republican representing the Outer Banks, joined forces to urge the White House to can Lubchenco this summer.
Juliand under fire
A primary focus of the IG's report was a continuum of evidence involving an unidentified "senior attorney" in the Northeast office of the General Counsel for Enforcement and Litigation that law enforcement efforts emanating from Gloucester, from Maine to the Carolinas, made up a "troubling pattern," giving the industry reason to be have no confidence in NOAA justice.

Although unnamed in the report, the incidents involved made clear that the spotlight of criticism was aimed at Charles Juliand, who has been a senior attorney in Gloucester for much of the decade.

Juliand was named in sworn testimony by prominent fisherman Richard Burgess to a Congressional oversight subcommittee meeting in Gloucester in March which was quoted in the IG's report.

"The words, and reported words, of a ... senior enforcement attorney in the Northeast foster a perception of predisposition against certain fishermen and their counsel," the report said. 

It quoted e-mails from the senior attorney, advising "Jack up the fine to the proper level," and "I'm definitely interested in whacking him civilly (with a kid glove?) too." 

The IG said he found reason to believe the attorney clearly Juliand bore "animus" to the fishing community.
'Conduct unbecoming'
"Such written remarks, actions and predispositions from a federal government attorney empowered with virtually unchecked prosecutorial discretion constitute serious lack of judgment and conduct unbecoming a federal government attorney charged with enforcing the law," the report stated.

However, it said very little about the parallel excesses by the larger group of law enforcement agents, who mounted the illegal entry to the auction in the fall of 2006 and were involved in all the questionable investigations

Indeed, although federal Judge Douglas Woodlock chastised Andrew Cohen, the agent in charge of the Northeast region, for undertaking a stealth public relations campaign to tarnish the reputation of the auction while attempting to impose a disputed penalty in a case that was active in federal court, the report seemed to skirt or avoid many of the previously documented excesses by Cohen and his team of agents.

Frank said he believed "some people are being disciplined" which could explain the seeming effort to avoid making official statements that might be used to discredit prosecutions.

"Barney pressed them on disposition of personnel," said Vito Giacalone, policy director for the Gloucestser-based Northeast Seafood Coalition who was in the Capitol Hill meeting in Frank's office. "They were very guarded and couldn't talk about it." 

State Rep. Ann-Margaret Ferrante, who helped create the movement demanding the IG's intervention, said the results of the probe "fully confirm the complaints of fishermen and are now the third chapter in the exoneration of the fishermen and the condemnation of NOAA enforcements actions and motives."

Richie Canastra, treasurer of the seafood coalition and co-owner of auctions in New Bedford and Boston, said he didn't hear an "apology" from Locke, "but his decision to hire a retired judge to look into theses cases to make it right is a breathe of fresh air," he said.

Richard Gaines can be reached at 978-283-7000, x3464, or at rgaines@gloucestertimes.com.

