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Report seen confirming NOAA 'culture'

By Richard Gaines 
Staff Writer 

Congressman Barney Frank warned Friday against any dead-end analysis of a new audit report that would find the ocean police force — exposed for uncontrolled self indulgence with more than $40 million in fines paid by the fishing industry — was a "rogue" operation.

Instead, Frank said in a telephone interview with the Times, he believes the police force at the National Oceanic and Atmospheric Administration was encouraged by top administrators to harass fishermen because NOAA officials believe "they were bad guys" and wanted to cull down the size of the fleet.

Frank's theory of cultural intimidation, condescension, control and demoralization was seconded Friday by Gloucester attorney Stephen Ouellette, who has a fishing industry client base that stretches the length of the Atlantic Coast. 

Their comments came on the heels of an audit released Thursday that outlined widespread wrongdoing on the part of NOAA enforcement agents regarding a $96 million fund built on fines and other penalties paid by fishermen and other related businesses.

"I have been persuaded that the attitude exists throughout the entire agency, not just the police," said Ouellette.

Ouellette has been documenting NOAA police's crimes against the people of the seas for more than a decade.

In a lengthy letter to U.S. Sen. Edward M. Kennedy on Feb. 7, 2001, Ouellette outlined a set of problems that meshes eerily with the catalog of violations described by Commerce Department Inspector General Todd Zinser.

Zinser's office published a 28-page national investigative report in January. And on Thursday, he added to it explosive allegations from a forensic audit of the $96 million that flowed in and through NOAA enforcement's Asset Forfeiture Fund over 41/2 years. The audit found that NOAA agents had tapped the fund to help buy more vehicles than the agency had officers, purchase a "luxurious" undercover police boat, and spend more than half a million dollars in overseas travel — most of it unrelated to cases.

The account showed so much activity that the auditing firm KPMG used up its budget trying to sort through the chaos before it could focus on specific incidents of wrongdoing. Citing a lack of documentation and oversight, KPMG found the fund was "more of an abstract concept than a tangible reality."

According to the report, the 172 officers withdrew $49 million in 82,000 transactions between January 2005 and June 30, 2009. That translates to approximately 50 charges averaging almost $600 each, every day for 41/2 years. Another way of looking at it would be to consider that, on average, each officer made a charge of $600 every three days.

The audit was frustrated by the near total absence of ledger records. Last year, while the investigation by the IG was nearing its conclusion, a memo went out within NOAA enforcement ending the practice of free access to the fund.

A major finding of the national IG's probe found that there was no correlation between offense and size of penalty, that the worst excesses were found in Gloucester-based cases — and that penalties meted out by NOAA enforcement and prosecutors out of Gloucester and the Northeast exceeded those in other parts of the country by as much as 500 percent. The NOAA offices in Gloucester's Blackburn Industrial Park regulate and enforce federal fishery regulations from New England to the Carolinas.

Ouellette, in 2001, found the NOAA police and legal teams brought criminal cases for simple administrative misunderstandings — a problem that the IG also identified in his scathing report to NOAA administrator Jane Lubchenco.

Ouellette also reported in 2001 that NOAA police and legal offices tended to use "highly technical violations and broad authority to force responsible fishermen out of business, either through their mistakes or the errors of law enforcement personnel.

The IG found similar examples in his 2009 investigation, undertaken at the request of Lubchenco only after she was pressured to do so by Kennedy, U.S. Sen. John Kerry, Frank, and Congressmen John Tierney and Walter P. Jones Jr., a Republican who represents North Carolina's Outer Banks. Kennedy, a longtime supporter of the fishing fleet, died shortly after the investigation began.

In a second letter written to Tierney in 2008, Ouellette discussed the other side of the coin — the law enforcement system used by NOAA which discourages legal defense efforts by forcing adjudication in an outsourced administrative law system. The format sends appeals not to an independent court, but to the NOAA administrator — who has top supervisory control over the police and litigators' work. 

Allegations of violations come with the warning that losing challenges could result in penalties in multiples of the original claim.

"The real issue here is NOAA's unfettered ability to issue fines, the basis of which is non-discoverable, and under the administrative law system, non-reviewable," Ouellette said at the time. "Working through a system that offers ... no protection ... exposes (the charged) to loss of his entire business, home, etc.

"The effective result of this system," he said, "is that a fisherman is guilty until proven innocent beyond all reasonable doubt of his innocence."

Ouellette and many others have long noted that the rules — which allow NOAA to set any fines it chooses, then keep the spoils for itself — encourages excesses, and taps the venal instinct.

"As long as the agency is allowed to keep the proceeds," Congressman Jones said Friday, "I'm afraid (NOAA) will have every incentive to continue to engage in these abusive practices."

State Rep. Ann-Margaret Ferrante, who triggered waves of demands for the IG to step in after NOAA police undertook a third major case against the Gloucester Seafood Display Auction in early 2009, said "any evidence of misuse of funds and violation of regulations should be prosecuted."

Lubchenco made no comment to the allegations in the IG's report, though the agency issued a statement saying it was taking action to end the abuses. Lubchenco's administration, however, has stated it will look forward, not back to address past cases.

A lawyer with a general and fishing practice said he has found that the excesses were partial venal and partially for the entertainment value that comes from unfettered use of authority.

"It's human nature; Power corrupts, and absolute power corrupts absolutely. These guys were mostly criminal investigators and the system allowed them to look at bigger and better toys," said that attorney, who spoke only on the condition of anonymity.

He also said he disagreed with the strategy of moving forward without looking back.

"There's no statute of limitations on correcting miscarriages of justice," he said.

Richard Gaines can be reached at 978-283-7000 x3464, or rgaines@gloucestertimes.com. 

NOAA audit report

Commerce Department Inspector General Todd Zinser's report on the audit of NOAA enforcement's Asset Forfeiture Fund may be read online at http://www.oig.doc.gov/oig/index.html 
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Editorial: Enforcement audit demands urgent action to clean up NOAA

"Why aren't these people in jail?"

That question, raised by Gloucester-based attorney Steve Ouellette in reaction to the new audit spotlighting wrongdoing by the National Oceanic and Atmospheric Administration's law enforcement wing, may sound like an over-the-top response.

But Ouellette, who's documented and challenged wrongdoing on the part of NOAA enforcement for years, is asking a very legitimate question. And it's just the latest that deserves an answer from NOAA chief administrator Jane Lubchenco in the wake of the audit report made public Thursday by the Department of Commerce's Inspector General's Office.

The audit was limited to trying to untangle NOAA's Asset Forfeiture Fund, the account built upon the fines and other forfeitures turned over by fishermen charged with violating federal fishing law.

The report — carried out by the independent firm KPMG — found the fund didn't just hold some $8.5 million, as noted in the preliminary report the IG's office issued in January. The forensic audit concluded that NOAA law enforcement may have brought as much as $96 million into the account over a 41/2-year period from 2005 through June 2009 — while agents had spent some $49 million via more than 82,000 transactions, with absolutely no oversight.

On what? Well, among other things, KPMG's findings have uncovered that the agency owns significantly more vehicles (200) than it has officers (172). The fund was routinely tapped for overseas travel. Plus, the agency bought a $300,000 "undercover" vessel described by its manufacturer as "luxurious" — complete with a "beautifully appointed cabin." 

All of those purchases bypassed internal review, the audit found. And perhaps the most damning aspect of the audit summary is this: 

The problems with the essentially unregulated fund — congressional oversight committee leader Madeleine Bordallo of Guam openly referred to it late Thursday as a "slush fund" — are so extensive that the IG office's contract with KPMG ran out before the auditors could even delve into specific cases of wrongdoing. That's right: The agency that's sought to fine fishing families up to $10,000 a page for misfiling administrative reports failed to document any paperwork for its own fund of more than $90 million. 

Yet the worst part of this isn't even the blatant abuse and hypocrisy. It's the fact that this fund was built largely on the backs of fishermen — in Gloucester and New England, especially — who have, for years, been driven into bankruptcy and right of out business by these enforcing thugs who have openly bragged to their victims they are "accountable to no one."

At least that time, it seems, they spoke the truth. NOAA chief Jane Lubchenco likes to say that much of this occurred before she took NOAA's reins in early 2009. But the shameful policing culture has continued on her watch. 

Yes, she removed NOAA national police chief Dale Jones from his post. Yet she still refuses to say whether Jones was fired, suspended, remains on leave, or even whether he remains on NOAA's payroll. And she's seemingly taken no action against agents or prosecutors such as Andy Cohen and Charles Juliand in the Gloucester offices that rule NOAA Fisheries from New England to the Carolinas; the offices that handed down fines of up to 500 percent more than those doled out in other parts of the country. 

NOAA's vanilla response to the audit suggest that the agency is already addressing these issues. 

That's a bunch of baloney, and the fact is, these matters can no longer be left to Lubchenco or anyone else within NOAA or the Department of Commerce. They must now rest with our federal lawmakers, who — from Congressmen Barney Frank and John Tierney to U.S. Sens. John Kerry and Scott Brown — could take a three-pronged approach:

Put an immediate stop on any funding for NOAA enforcement endeavors, including the ridiculous observer program that's making matters worse, until these issues are addressed. 

Require that NOAA set aside $40 million or more from the Asset Forfeiture Fund or other NOAA accounts to pay reparations to fishermen who've been wrongly fined in the past.

Commission an independent prosecutor with subpoena power to look into the actions of NOAA enforcement and its agents for at least the past five years.

Only then can NOAA and its policing force begin the long climb back to getting any shred of credibility — or respect.

